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' Justice Center

Submission to the UN Human Rights Council
Universal Periodic Review — 36" Session

United States of America

Summary

During the United States’ (“US”) second-cycle Universal Periodic Review (“UPR”), multiple states
made recommendations concerning US abortion restrictions on foreign assistance, including the
Helms Amendment. The US has failed to take any action on these recommendations; in fact, in
2017 the Trump administration further entrenched and expanded the scope of these policies with
the reinstatement of the Global Gag Rule (or “GGR,” officially termed “Protecting Life in Global
Health Assistance”). It should be noted that when the GGR is in effect its repeal tends to be the
sole focus of advocates and policymakers; however, it is important to highlight that the long-
standing pernicious statutory restrictions, including the Helms Amendment, enable the GGR, cause
their own unique harms, as well as compound those of the GGR, and their repeal must also be the
subject of attention. This submission highlights continuing concerns over these US policies which
impose blanket prohibitions on abortion services and speech, in violation of US obligations under
international humanitarian law, international human rights law, customary international law, and UN
Security Council Resolutions.

US Abortion Restrictions During Cycles 1 and 2 of the UPR'

1. The issue of US abortion restrictions has been raised by concerned states during both Cycle 1
and Cycle 2 UPR’s of the United States, with a focus on the impact on girls and women raped in
conflict zones.

2. In Cycle 1, Norway explicitly recommended that the US “remove blanket abortion restrictions
on humanitarian aid covering medical care given to women and gitls how are raped and
impregnated in situations of conflict.”” The US rejected this recommendation with the spurious
reason of “currently applicable restrictions™ following Cycle 1 and continued to impose blanket
restrictions on abortion services in conflict zones, in violation of their obligations under
international human rights and humanitarian law.

3. In Cycle 2, US abortion restrictions were once again challenged, this time by six states—the
Nethetlands, United Kingdom, Norway, Belgium, France and Switzerland*—both in advanced
questions and recommendations. Advanced questions focused on the impact of these
restrictions on women raped in conflict, including the lack of exceptions for rape, life, and
incest. Despite these clear questions submitted in advance, the US did not provide the requested
information during the review.” Recommendations focused on the need to ensure that US
restrictions did not limit access without exceptions for rape, life endangerment and incest,
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including in humanitarian settings. The US government, without reason, rejected all but one of
these restrictions.’

These restrictions have not only been the subject of concern for donor and recipient countries,
but also human rights bodies and experts. The UN Working Group on the issue of
discrimination against women in law and in practice expressed concern over the Helms
Amendment following its mission to the US and recommended its repeal.’

Last year the UN Special Rapporteur on extrajudicial, summary or arbitrary executions examined
the GGR as an example of a policy that impedes the work of those providing essential sexual
and reproductive health services. She found that, “the global gag rule, flawed on evidentiary and
public health grounds, imperils the work of health-care providers, interferes with their freedom
to practise to the level of recognized professional standards and erodes the integrity of health
systems and services.”® She further stated that the GGR “imposes an unconscionable choice on
providers who depend on global health aid to deliver essential services: to abandon the provision
of legal, technically sound and life-saving services and no longer provide adequate, accurate and
unbiased information, or to face potentially drastic reductions in funding that would mean
shutting down life-saving services, firing staff and closing clinics.””

Despite the plurality of concerns raised about these restrictions during both Cycles 1 and 2, the
US has failed to take any action in line with these recommendations or mitigate the harms raised,
including on girls and women raped in war. Worse yet, in 2017 the newly installed Trump
administration, through its reinstatement and expansion of the GGR, has further entrenched
these restrictions and expanded their scope beyond US funding.

In an egregious example of such censorship, in 2019 the Trump administration announced that
it would cut US assistance to the Organization of American States (“OAS”) based on claims that
its agencies are lobbying for abortions in violation of the Siljander Amendment."’ As a quasi-
governmental body, OAS recommendations are expert guidance, not lobbying,'" and essential to
carrying out their mandate to ensure the fundamental human rights of women and girls living in
member states. By misapplying the Siljander Amendment to justify decreasing contributions to
the OAS on purely ideological grounds, the US is aiming to censor these expert bodies and the
very content of human rights protections.

As explained in this submission, these actions compound US violations of international law,
including under international humanitarian law, international human rights law, and Security
Council resolutions.

Relevant US Policies

9.

This section details the US policies that restrict abortion services and speech for women and
girls overseas, including those imposed by the US Congress—the Helms and Siljander
Amendments—as well as the Presidentially imposed Global Gag Rule. The congressionally
mandated restrictions (or “Helms-related restrictions”) dictate how US foreign aid can be spent
and apply to all foreign assistance funds. The GGR places additional limits on how funds from
any donor can be spent if a foreign non-governmental organization (“fNGO”) receives US
global health assistance. That is, the GGR controls how fNGOs can spend non-US aid and
applies to both direct funding and sub-grants.
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10. The 1973 Helms Amendment to the Foreign Assistance Act of 1961 provides that “[njone of
the funds made available to carry this part [Part I of the Foreign Assistance Act] may be used to
pay for the performance of abortions as a method of family planning or to motivate or coerce
any person to practice abortion.”"” The Helms Amendment applies to all US foreign aid
regardless of program purpose, including humanitarian aid, and to all categories of grantees,
including US and non-US NGOs, governments, and public international organizations. The
Helms Amendment is currently implemented as a total ban on abortion services without
exceptions for rape, incest, or life endangerment."

11. The related 1981 Siljander Amendment restricts abortion-related speech and political activity.
Specifically, Siljander prohibits using US foreign assistance funds to lobby for or against
abortion,'* and is broadly interpreted and implemented. Like Helms, Siljander applies to all
foreign assistance and all categories of grantees.'

12. The GGR is imposed at the discretion of the US president and has been implemented and
rescinded along political party lines since 1984. The version of the GGR enacted by the Trump
administration exacerbates the GGR’s harm by vastly expanding the scope of affected funding.
Whereas previous Republican presidents applied the GGR only to fNGOs that received US
family planning assistance, President Trump expanded the GGR to apply to all INGOs receiving
US global health assistance, whether directly or as sub-grants.'® The 2017 expansion impacts
over $8 billion in US funding (compared to $600 million when applied only to family planning

assistance).'’

13. While the GGR specifically applies to INGOs (restricting US NGOs would violate US
Constitutional guarantees to free speech), US-based NGOs are required to pass the restrictions
on to their sub-grantees, rendering those organizations as agents of censorship and limiting the
scope of their partnerships and ability to freely associate. Recently, the Trump administration
announced that it would be expanding the GGR to restrict funds even further, by preventing
US-based NGOs who receive US global health assistance from sub-granting their non-US
money to fNGOs that provide abortion services with any funds. Before the restriction only
applied to sub-grants of US funds."

US Abortion Restrictions Violate US Obligations Under International Law

International Humanitarian Law (“IHL”)

14. The US is bound by IHL under the Geneva Conventions and customary international law."” The
US must “respect” and “ensure respect for” IHL, which includes providing non-discriminatory
medical care to women and gitls in conflict situations.” In addition to encompassing abortion
services as non-discriminatory medical care, IHL also protects the procedure via its guarantee of
humane treatment.”!

15. The Helms Amendment violates the IHL mandate to provide comprehensive and non-
discriminatory medical care by excluding abortion as a medical procedure uniquely and
exclusively needed by women and girls, and in the humanitarian context, those raped and
impregnated in wat.”” Whereas rape is perpetrated against women and men in different ways and
by different methods, the injuries suffered necessitate different medical care to achieve equal
outcomes.
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This policy also violates IHL’s right to be free of cruel and inhuman treatment. Denying
abortion services for victims of conflict exacerbates their suffering and exposes them to severe
physical and/or mental harm.” It takes away a woman’s right to make decisions about her body
and forces her to assume the risks of an unwanted pregnancy, risks that war heightens. This
includes an increased risk of maternal mortality as well as prolonged physical, emotional and
psychological harm resulting from carrying an unplanned pregnancy to term.* Pregnant women
and girls may be ostracized by their communities and their suffering can be so severe that
denying abortion services in certain circumstances has been found to constitute torture or cruel,
inhuman, or degrading treatment.”

Because of narrow exceptions, the GGR does not directly apply to US humanitarian aid funding
streams.”” Nonetheless, the GGR may impact humanitarian programs in fNGOs who receive
funds from both global health funding streams and humanitarian funding streams. Where this
limits the provision of abortion services to pregnant war victims, it violates the IHL obligations
detailed above.

UN Security Council Resolutions

As a member of the UN, the US is bound by the UN Charter and must therefore “accept and
carry out” decisions of the Security Council.”” The Security Council passed three resolutions
(21006, 2122, and 2242) under the Women, Peace and Security agenda requiring donor states—
including the US—and humanitarian programming to ensure access to comprehensive, non-
discriminatory medical care and access to safe abortion services.” Recently, in Resolution 2467,
the Council additionally recognized that “violations of the obligations on the treatment of

victims can amount to serious violations of international law”.?

Similar to the analysis above for how the Helms Amendment and GGR violate IHL, these
restrictions also violate these Resolutions by failing to provide non-discriminatory medical care.

Convention against Torture (“CAT”)

CAT guarantees the right to be free from torture, or cruel, inhuman or degrading treatment.”
States parties to CAT, including the US, are obligated to help “prevent acts that put women’s
physical and mental health at grave risk and that constitute cruel and inhuman treatment™.”" As
the CAT Committee has found, access to abortion, at least in certain circumstances, implicates
the rights to be free from torture, cruel, inhuman or degrading treatment.”

Because the Helms Amendment has been interpreted as a full ban on abortion services with US
foreign aid, this policy violates CAT by forcing women and gitls raped and impregnated in war
to carry their pregnancies to term and suffer serious physical and mental health consequences as
a result.” The anti-abortion policy of the Helms Amendment subjects countless thousands of
women and young girls worldwide—including those raped in war—to carry their unwanted
pregnancies to term in violation of the object and purpose of CAT.

The 2017 GGR expands the reach of the US’s anti-abortion policies to cover all INGOs that
either directly or indirectly receive US global health assistance. Despite the technical exceptions
for rape, incest, and life endangerment, the application of the policy in practice results in a de
facto ban on abortions in violation of CAT.
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International Covenant on Civil and Political Rights (“ICCPR”)

The US is obligated to uphold and protect all individual rights guaranteed by the ICCPR, and
not interfere with the obligations of other States parties.’ The Covenant protects access to
abortion services under a variety of rights including the rights to non-discrimination under
Article 3, life in Article 6, and freedom from torture, cruel, inhuman or degrading treatment
under Article 7.” Most recently, the Human Rights Committee (“HRC”), in its General
Comment on Article 6, affirmed that access to safe abortion is fundamental to the exercise of
the right to life. ** In addition to protecting abortion services, the ICCPR also provides essential
protections for free expression/speech under Article 197 and free association (including the
right of an association to carry out its statutory duties and access funding for its existence and
purposes from domestic, foreign, and international sources) under Article 22.%

By restricting access to abortion services and information, Helms-related restrictions impede the
realization of ICCPR protected rights for women around the world. Studies show that women
often resort to unsafe methods to terminate their pregnancies when denied access to safe
abortion services,” putting their lives unnecessarily at risk.* It is estimated that 25 million unsafe
abortions take place each year, and cause between 4.7% and 13.2% of maternal deaths
annually.” In addition, the Helms Amendment is implemented as a total ban with none of the
ICCPR’s required exceptions (including to protect a woman’s health and life, where carrying the
pregnancy to term would cause “substantial pain or suffering,” or in cases of rape, incest or fetal
impairment). The service and information limitations that result from Helms-related restrictions
that force women to resort to unsafe methods and do not allow for access in the required
exceptions are in clear violation of ICCPR-protected rights.

Moreover, the Helms-related restrictions directly “impede political debate,” prevent the
dissemination of information of “legitimate public interest,” including research regarding unsafe
abortions and maternal mortality, and censor the speech of a wide range of actors and recipients
of US aid—Ilimiting the activities, speech, and information that can be legally provided by
doctors, health professionals, experts, and advocates—in violation of ICCPR Article 19. While
certain restrictions on the right to speech are permissible, the implementation of these
restrictions fails all three prongs of the ICCPR’s validity test: the restrictions must be provided
for by law; serve a legitimate aim; and be necessaty and proportionate to that aim.*

The Helms-related restrictions also impede the ability to freely associate. Funding restrictions
violate an NGO’s right to freedom of association by curbing access to resources they need to
exist and operate as an organization. The right to seek and secure funding is inherent to an
organization’s right to association, and international law does not distinguish between sources of
funding.®

Like the Helms-related restrictions, the GGR’s limitation on service provision forces women to
seek out unsafe methods or carry to term unwanted pregnancies with outcomes that are at odds
with women’s fundamental rights under the ICCPR. Furthermore, while the GGR—unlike the
Helms Amendment—has exceptions for rape, life endangerment and incest, it defines abortions
performed for the physical or mental health of the mother or in cases of fetal abnormalities as
abortions “as a method of family planning”—meaning these cases are not exempted from
GGR.* The HRC’s comment on the right to life envisages a broad range of required exceptions,
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including for physical and mental health and fetal impairment, placing the GGR in direct
opposition to the requirements of the ICCPR.

28. The GGR also prohibits the “active promotion” of abortion as a method of family planning.
Prohibited activities include: counseling, including advice and information, and public
information campaigns about the benefits and/or availability of abortion; providing advice that
abortion is an available option or encouraging women to consider an abortion; and lobbying a
foreign government to legalize, continue the legality, or make abortion available.* The impact of
these restrictions is similar to, and intertwined with, the invalid restrictions on free speech and
association described above.

Conclusion

29. These restrictions not only ignore the US’s own obligations under international law, but violate a
broad array of women’s rights, deny them essential services and put their lives and well-being at
risk. These restrictions place US aid grantees in the often untenable position of choosing
between continuing to receive US funds, while ending or limiting essential sexual and
reproductive health services for women and girls around the world, or losing US funding with a
similar impact. It is long past time for the US to repeal these regressive and harmful policies,
direct their aid to pursue positive health outcomes for women, and to realize women’s
fundamental rights under international human rights and humanitarian law.

Recommendations

e Repeal and/or end all abortion restrictions on foreign assistance, including the Helms and
Siljander Amendments, as well as the Global Gag Rule.

e Conduct annual transparent and comprehensive reviews of the implementation and impact
of US abortion restrictions, with public access to the methodology and submissions.

e Issue clear guidance on permitted and prohibited activities to allow grantees to regulate their
conduct without onerous or overbroad procedures and with minimal risk.

e Ensure the broadest possible exceptions to abortion restrictions, including in cases of rape,
life and health endangerment, incest, and fetal impairment, and clearly communicate these in
writing to all grantees.

e Fully exempt humanitarian aid and allow such aid to be provided in line with THL.
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