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The Most Serious International

Crimes: Jus Co

What makes a crime “jus Examples of jus cogens crimes
cogens?”
e Affect the interests of the world o Aggres sion
community as a whole
0 Threaten the peace and * Genocide

security of humankind
O Shock the conscience of

humanity e War Crimes
e Crimes are classified as having

e Crimes against humanity

“higher status” in international law * Plracy

* High number of states who have o S]avery
ratified treaties related to these
crimes e Torture

 Crimes are a part of CIL
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Presentation Notes
Swiss Constitution re jus cogens

Art. 139 Popular initiative requesting a partial revision of the Federal Constitution in specific terms 
1 Any 100,000 persons eligible to vote may within 18 months of the official publication of their initiative request a partial revision of the Federal Constitution. 
2 A popular initiative for the partial revision of the Federal Constitution may take the form of a general proposal or of a specific draft of the provisions proposed. 
3 If the initiative fails to comply with the requirements of consistency of form, and of subject matter, or if it infringes mandatory provisions of international law, the Federal Assembly shall declare it to be invalid in whole or in part. 
4 If the Federal Assembly is in agreement with an initiative in the form of a general proposal, it shall draft the partial revision on the basis of the initiative and submit it to the vote of the People and the Cantons. If the Federal Assembly rejects the initiative, it shall submit it to a vote of the People; the People shall decide whether the initiative should be adopted. If they vote in favour, the Federal Assembly shall draft the corresponding bill. 
5 An initiative in the form of a specific draft shall be submitted to the vote of the People and the Cantons. The Federal Assembly shall recommend whether the initiative should be adopted or rejected. It may submit a counter-proposal to the initiative.
 
Art. 193 Total revision 
1 A total revision of the Federal Constitution may be proposed by the People or by either of the two Councils or be decreed by the Federal Assembly
2 If the initiative emanates from the People or if the two Chambers are unable to agree, the People decide on whether a total revision should be carried out. 
3 If the People vote for a total revision, new elections shall be held to both Chambers.
 4 The mandatory provisions of international law must not be violated.
 
 Art. 194 Partial revision 
1 A partial revision of the Federal Constitution may be requested by the People or decreed by the Federal Assembly. 
2 The partial revision must respect the principle of cohesion of subject matter and must not violate mandatory provisions of international law. 
3 The popular initiative for partial revision must also respect the principle of consistency of form.



Special Rules for Jus Cogens

Crimes

e All States have heightened, non-derogable legal

obligations (erga omnes)

O No impunity

O Prosecute or extradite

O No statute of limitations

O No immunities—including for Heads of State

O Non-applicability of defense of obedience to superior
orders

O Rules apply during war and peace: no derogation during
states of emergency

O Universal jurisdiction
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Origins of Jus Cogens Crimes

e War Crimes

O Grave breaches of the Geneva Conventions
(international humanitarian law)

= [HL governs the legal conduct of war (international or
internal)

* Aims to minimize suffering in war

e (Genocide

0 Convention on the Prevention and Punishment of
the Crime of Genocide

e Crimes against humanity
O Customary international law
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Where Can Jus Cogens Crimes be

Prosecuted?
e National Courts O UN-established
o National courts using international tribunals
national law " ICTY
: : = [CTR
O National courts using )
international law * Hybrid Courts
= Iraqi High Tribunal O Blend of international and
0 Universal jurisdiction domestic courts
= Hisséne Habré (Belgium) = Special Court for
= Augusto Pinochet (Spain) Sierra Leone
 International Courts = Extraordinary
O International Criminal Chambers in the
Court (ICC) Courts of Cambodia
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International Criminal
Court (ICC)




Brief Review of the

International Criminal Court

e Established under the Rome Statute in 1998 &

began operating in 2002
e Currently has 124 States Parties

e Rome Statute

O Defines Crimes under the Court’s jurisdiction:
aggression, war crimes, crimes against humanity
and genocide

O Codified customary international law with respect
to international crimes

O Complementarity - ICC only has jurisdiction if national courts
are unable or unwilling to prosecute crimes under the Rome
Statute
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Presentation Notes
ICC has jurisdiction over crimes committed:
On a State Party’s territory;
By perpetrators from States Parties, even if crimes take place outside their territory;
In a State that has otherwise accepted ICC jurisdiction; or
In situations referred by the UN Security Council.

Crime of aggression has yet to go into effect, so currently only have jurisdiction over war crimes, crimes against humanity and genocide


DEFINING THE ELEMENTS OF
INTERNATIONAL CRIMES




Genocide

Prove contextual elements

(“chapeau”) + Prove act/s

Killing members of the group;

O Acts must be committed with

Causing serious bodily or mental

intent to destroy, in whole or harm to members of the group:

in part, a group based on its o0 Deliberately inflicting on the group
conditions of life calculated to bring

= Nationality,
Y about its physical destruction in

= Ethnicity, whole or in part;
O Imposing measures intended to

||
Race, or prevent births within the group; or

= Religion. 0 Forcibly transferring children of the
group to another group.
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Presentation Notes
Contextual elements: Make it an international crime


Crimes Against Humanity

Prove contextual elements

(“chapeau”) T Prove acts

0 Acts committed as part of a O Murder; O Enforced
: i o Extermination; prostitution;
widespread or systematic
K di q ] 0 Enslavement; 0 Forced pregnancy;
attack directed against any 0 Deportationor © Enforced
civilian population, with forcible transfer of ~ sterilization;
population; 0 Sexual violence;

perpetrator’s knowledge of the
O Imprisonmentor O Persecution;

widespread or systematic attack severe deprivationg Enforced

0 Can happen in armed conflict or of physical liberty;  disappearance of
outside of armed conflict 0 Torture; PErsons;
O Rape; O Apartheid;
O Sexual slavery; 0 Other inhumane
acts.

. Global

‘ Justice Center

- Human Rights Through Rule of Law



Presenter
Presentation Notes
ICC defined crimes against humanity—prosecuted at Nuremburg, but based in customary international law
ICC recognized that when abuse of civilians reaches a certain level of severity (widespread or systematic), international criminal law applies
Example of how principles behind codification of IHL are rapidly shifting
These principles are now concerned with condemning injurious conduct and guaranteeing individual criminal accountability, state responsibility and redress and reparations for victims
Widespread & systematic can include when acts are committed pursuant to a “state or organizational policy”



Prove contextual elements

(“chapeau”)

0 War crimes must have a nexus
to armed conflict

O May be committed against
civilians or combatants

O Grave breaches of the Geneva
Conventions of 12 August 1949

O Other serious violations of IHL
both in internal and
international armed conflict

Prove acts

o0 War crimes include:

. Global
Justlce Center
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Killing

Torture

Rape, sexual violence acts
Denial of fair trial
Unlawful confinement

Attacking civilians or persons hors
de combat

Attacking civilian objects
Conscripting children

Using prohibited weapons & tactics,
including chemical weapons or
rape

Destruction of protected objects,
including religious and cultural


Presenter
Presentation Notes
~50 war crimes can be prosecuted under the Rome Statute of the ICC.



WHO CAN BE PROSECUTED?
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Modes of Direct
Criminal Responsibility

e Physical perpetration
e Direct liability does not require that the

perpetrator physically commit the act

O Orders, solicits or induces (attempted or
completed)

O Aiding and abetting

O Joint criminal enterprise (common purpose) -
discussed in Day 3

O Attempt (substantial step)
e Direct and public incitement to genocide

‘- Global
|

' Justice Center
Human Rights Through Rule of Law




Modes of Indirect
Criminal Responsibility

e Commander & superior liability

O Military commanders
» Effective command and control
= Knew or should have known
» Failed to take all necessary and reasonable measures,
including to prevent or punish
O Superiors (civilians, including heads of state)
= Effective control or responsibility

= Knew or consciously disregarded information which
would inform about the crimes

= Failed to take all necessary and reasonable measures,
including to prevent or punish
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Modes of Liability—IHT v. ICC

Main differences: Command responsibility is defined differently in the two statutes. The IHR speaks of subordinates and not of command or control, which could be interpreted as only civil liability. The RS has broadened the definition by separating military and civil control and also holds superiors/commanders liable for failing to repress in addition to failing to prevent the crime.
 
Also, under joint criminal enterprise liability the IHT uses the term “for the aim of consolidating the criminal activity” and the RS “with the aim of furthering the criminal activity”.

Modes of Liability under the Iraqi High Tribunal Statute
 
Article 15
Direct liability
Commits a crime whether as an individual, jointly with or through another person
Orders, solicits or induces the commission of a crime, which in fact occurs or is attempted
Attempts to commit a crime by taking action that commences its execution but the crime does not occur because of the circumstances independent of the person’s actions
 
Accessory liability
Aiding, abetting or by any other means assists in the commission or attempted commission of a crime, including providing means 
 
Command responsibility 
Crimes committed by a subordinate do not relieve the superior of criminal responsibility if he knew or had reason to know that the subordinate was about to commit such acts or had done so and the superior failed to take the necessary measures to prevent or submit for investigation/prosecution
Joint criminal enterprise
Intentional participating with a group of persons, with a common criminal intention to commit or attempt to commit a crime and
be made for the aim of consolidating the criminal activity or criminal purpose of the group, where such activity or purpose involves the commission of a crime within the jurisdiction of the Court or
be made with the knowledge of the intention of the group to commit the crime
 
Modes of Liability under the Rome Statute
Article 25
 
Direct liability
Commits a crime, whether as an individual, jointly with another or through another person
Orders, solicits or induces the commission of a crime which in fact occurs or is attempted
Attempts to commit a crime by taking action that commences its execution by means of a substantial step, but the crime does not occur because of circumstances independent of the person's intentions
 
Accessory liability 
Aids, abets or otherwise assists in the commission or attempted commission of a crime, including providing the means for its commission
 
Command responsibility  (Article 28)
A military commander or person effectively acting as a military commander shall be criminally responsible for crimes within the jurisdiction of the Court committed by forces under his or her effective command and control, or effective authority and control as the case may be, as a result of his or her failure to exercise control properly over such forces, where: 
that military commander or person either knew or, owing to the circumstances at the time, should have known that the forces were committing or about to commit such crimes; and
that military commander or person failed to take all necessary and reasonable measures within his or her power to prevent or repress their commission or to submit the matter to the competent authorities for investigation and prosecution. 
A superior shall be criminally responsible for crimes within the jurisdiction of the Court committed by subordinates under his or her effective authority and control, as a result of his or her failure to exercise control properly over such subordinates, where: 
the superior either knew, or consciously disregarded information which clearly indicated, that the subordinates were committing or about to commit such crimes; 
the crimes concerned activities that were within the effective responsibility and control of the superior; and 
the superior failed to take all necessary and reasonable measures within his or her power to prevent or repress their commission or to submit the matter to the competent authorities for investigation and prosecution.

Joint criminal enterprise
If a person in any other way intentionally contributes to the commission or attempted commission of a crime by a group of persons acting with a common purpose which shall either: 
 
be made with the aim of furthering the criminal activity or criminal purpose of the group, where such activity or purpose involves the commission of a crime within the jurisdiction of the Court; or 
be made in the knowledge of the intention of the group to commit the crime 



Amnesty & Immunity

e Arapidly evolving area of international law

 Amnesty defined: legal measures

O Prospectively barring criminal prosecutions and sometimes
civil actions against certain individuals or categories of
individuals for specified criminal conduct committed before
the amnesty’s adoption; or

O Retroactively nullifying legal liability previously established.

e Immunity defined

O Personal—for people in particular roles while in office (i.e.
Heads of State, Heads of Government and Ministers of
Foreign Affairs)

O Functional—applies to official acts of state actors; continues
after actors leave office
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Amnesties Prohibited for Jus

Cogens Crimes

e Security Council
O Setting up the tribunals (check)
O Prohibit amnesties for sexual and gender based crimes in
Resolutions 1820 and 2106
e International and Domestic Law & Jurisprudence

O Rome Statute

= Art. 27 - Irrelevance of Official Capacity (immunities inapplicable at the
ICC)

O International Court of Justice

» Functional immunity may apply in national courts even after an official
leaves office, but not in intentional courts (Belgium v. DRC)

0 Special Court for Sierra Leone
= Exception to personal immunity for international crimes (Charles Taylor)

o El Salvador (quote on victims)

= Violating international law and the constitution and impeding victim’s
rights to reparations
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Colombia peace agreement will exclude amnesties & pardons for CAH and WC under the Rome Statute.

Prohibition on amnesties for SGBV is in UNSC 1820 (2008), 2106 (2013)

1820:  Notes that rape and other forms of sexual violence can constitute a war crime, a crime against humanity, or a constitutive act with respect to genocide, stresses the need for the exclusion of sexual violence crimes from amnesty provisions in the context of conflict resolution processes, and calls upon Member States to comply with their obligations for prosecuting persons responsible for such acts, to ensure that all victims of sexual violence, particularly women and girls, have equal protection under the law and equal access to justice, and stresses the importance of ending impunity for such acts as part of a comprehensive approach to seeking sustainable peace, justice, truth, and national reconciliation;

2106: 12. Reiterates the importance of addressing sexual violence in armed conflict whenever relevant, in mediation efforts, ceasefires and peace agreements; requests the Secretary-General, Member States and regional organizations, where appropriate, to ensure that mediators and envoys, in situations where it is used as a method or tactic of war, or as part of a widespread or systematic attack against civilian populations, engage on sexual violence issues, including with women, civil society, including women’s organizations and survivors of sexual violence, and ensure that such concerns are reflected in specific provisions of peace agreements, including those related to security arrangements and transitional justice mechanisms; urges the inclusion of sexual violence in the definition of acts prohibited by ceasefires and in provisions for ceasefire monitoring; stresses the need for the exclusion of sexual violence crimes from amnesty provisions in the context of conflict resolution processes;

ICJ CASE CONCERNING CERTAIN QUESTIONS OF MUTUAL ASSISTANCE IN CRIMINAL MATTERS (DJIBOUTI v. FRANCE) JUDGMENT OF 4 JUNE 2008
The portion of the judgment relevant to heads of state addresses the attack on the immunity of the head of state of Djibouti by sending him a summons for testimony by a French judge. The Court indicated that it had already recalled in the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) case “that in international law it is firmly established that . . . certain holders of high-ranking office in a State, such as the Head of State . . . enjoy immunities from jurisdiction in other States, both civil and criminal” (Judgment, I.C.J. Reports 2002, pp. 20-21, para. 51). In its opinion, a Head of State enjoys in particular “full immunity from criminal jurisdiction and inviolability” which protects him or her “against any act of authority of another State which would hinder him or her in the performance of his or her duties”. Thus the determining factor in assessing whether or not there has been an attack on the immunity of the Head of State lies in the subjection of the latter to a constraining act of authority
In the Djibouti case, the Court found that the summons was not associated with the measures of constraint provided for by Article 109 of the French Code of Criminal Procedure; it was in fact merely an invitation to testify which the Head of State could freely accept or decline. Consequently, the Court held that there was no attack by France on the immunities from criminal jurisdiction enjoyed by the Head of State.
While the court found that there existed formal defects surrounding the summons under French law, it considered that these did in themselves constitute a violation by France of its international obligations regarding the immunity from criminal jurisdiction and the inviolability of foreign Heads of State.
The Court also noted that the rule of customary international law reflected in Article 29 of the Vienna Convention on Diplomatic Relations, whereby receiving States are under the obligation to protect the honour and dignity of diplomatic agents, necessarily applies to Heads of State. 



Myanmar’s Immunity Laws Do

us Cogens Crimes

2008 Constitution, Article 445

O ... No proceeding shall be instituted against the said
Councils or any member thereof or any member of
the Government, in respect of any act done in the
execution of their respective duties.

 Former Presidents’ Security Law, Provision 4
(December 2015)

O ... No proceeding shall be instituted against the
President in respect of any act done in the
execution of his or her respective duties.
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Note: The Former Presidents’ Security Law is mainly about to provide security guards and budget for the former President. There’s only one sentence in Provision 4 of the law regarding amnesty (included above).
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