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The 2008 Constitution Breaches Myanmar/Burma’s Binding Obligations under
International Law Including the United Nation’s Charter

I. The 2008 Constitution Establishes a Civilian Government Without Full Sovereign
Powers

Under the 1947 Constitution, in place when Burma applied for United Nation (UN) membership in
1948, Burma was a sovereign state.' The Union of the Republic of Myanmar, as established under the
2008 Constitution (the “Constitution”)?, is not a sovereign state as defined by international law. A
“sovereign” state must have supreme power to make laws that are applicable to all institutions and
citizens of the state “without accountability” to any other body. To be considered a sovereign state, the
civilian government must have “paramount control of the constitution and frame of government and its
administration” as well as be the person or body of persons which has no political superior.’

The Constitution is unlike any in the world in that it grants the Defense Forces complete autonomy and
supremacy over the civilian government.* No branch of the “sovereign” state (consisting of the
legislative, executive and judicial branches) may exercise oversight over the military. The Constitution
reserves 25% of Parliamentary seats for the military’ and Constitutional amendments require more than
75% majority for passage’. This essentially reserves a veto over Constitutional amendments for the
military. The civilian government under these limitations does not have full sovereign powers as defined

by international law.

II. The Constitution’s Limitations on the Civilian Government

A. The Civilian Government Lacks the Capacity to Ensure Compliance With International
Obligations, including under the UN Charter, Genocide Convention and Security
Council Resolutions

The Constitution establishes the Defense Forces as outside the reach of the civilian government,
including any civilian courts.” President Thein Sein is legally incapable — even if willing — to enforce any
laws, civil or criminal, against the military. This means Burma as a state is unable to comply with its
ergaomnes or absolute obligations under customary international law,” or as a signatory to multilateral
treaties such as infer alia the UN Charter,” the Geneva Conventions and Genocide Convention' or the
Treaty on the Non-Proliferation of Nuclear Weapon (NPT)." The civilian government cannot enforce
upon the military the mandates of UN Security Council Resolutions, including those relating to women,
peace and security, child soldiers, nuclear non-proliferation, or sanctions against North Korea, as all
states are required to do under Article 25 of the UN Charter."”” The Constitution is therefore a prima facie
violation of the UN Charter,"” an “internationally wrongful act” of a state that is so serious that it arises

to the level of being a “serious breach of peremptory norms.”™*



Under the Constitution, women are not able to hold certain political positions, a violation of Burma’s
obligations under the Convention on the Elimination of All Forms of Discrimination against Women
(“CEDAW?”), which Burma ratified in 1997. Military actions with respect to forced labor and child
soldiers directly contravene the 1930 Forced Labour Convention, ratified by Burma in 1955 and the
Convention on the Rights of the Child, which Burma acceded to in 1991. Therefore, the limitations on
the civilian government imposed by the Constitution violate multiple fundamental obligations under
international law and stand in stark contrast to other new constitutions which display an openness and
respect for international law, particularly as it relates to universal human rights guarantees."

In fact, the Constitution provides only for the recognition of obligations that arise from “treaties or
agreements which before the commencement of this Constitution have been in operation between the
Government of the Union of Myanmar and the Government of other State.”'® In other words, the
Constitution only allows for recognition of obligations arising out of bilateral, rather than multilateral,
treaties.

B. The Civilian Government Cannot Ensure Compliance with International Humanitarian
Law

The Constitution guarantees the Defense Forces blanket immunity and amnesty for all military actions,
including war crimes, crimes against humanity, and genocide, and accords the Commander-in-Chief sole
power over administering any legal proceeding.'” This violates the mandates on states under the
Genocide and Geneva Conventions, as well as customary international law."®

The UN Secretary-General, as recently as January 2012, reminded the Security Council of its obligation
to ““...reject any endorsement of amnesty for genocide, war crimes, or crimes against humanity or gross
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violations of human rights and international humanitarian law.”

The Constitution also precludes compliance with the absolute duties of states under the Geneva
Convention’s requirement to “enact any legislation necessary to provide effective penal sanctions for
persons committing, or ordering to be committed” acts which violate the Conventions. This mandate
of Common Article 3 of the Geneva Conventions must include access to “regularly constituted courts”
which provide judicial guarantees that are “recognized as indispensable by civilized peoples.” Although
the Parliament of Burma has the power to pass such legislation, there is no power to enforce those, or
any, laws on the military. No court in Burma has any jurisdiction over the military or military matters,
ensuring that citizens are without access to justice, including reparations, for war crimes committed by
the military in violation of the Geneva Conventions.

Since the civilian government is unable to comply with its obligations to prosecute the military,
international law also requires states to prosecute those who commit war crimes, regardless of their
nationality. The Geneva Conventions as well as a number of other treaties oblige states to provide for
universal jurisdiction over certain crimes, including those that take place during armed conflict. Further,
all states are under an existing duty to act both to punish and prevent it.”' Recent jurisprudence of the
International Court of Justice, the principal legal organ of the UN, indicates a baseline consensus
regarding the right to try suspected war criminals in third party states relying upon the concept of



universal jurisdiction” as well as the positive duty of states to act to prevent genocide once a serious risk
of genocide is made known—even prior to any official court or U.N. finding.”

C. The Civilian Government Lacks the Power to Effectively Control Burma’s Nuclear
Energy and Nuclear Weapons Development

President Thein recently agreed to sign the “additional protocol” to the International Atomic Energy
Agency’s (“IAEA”) safeguards, which is a laudable and positive step forward. However, it is unclear
how the civilian government can enforce the protocol on the military given that the military controls
Burma’s energy development projects, including nuclear power. This is also true of any IAEA,
Association of Southeast Asian Nations (“ASEAN”) or UN Security Council Resolutions relating to
arms and nuclear non-proliferation.® Therefore, any promises by the executive branch to comply with
international legal requirements in this area are purely rhetoric, as the military enjoys complete
sovereignty under the Constitution.

III.  Utilizing International Law to Challenge the Constitution

A. The Myanmar Constitution (2008) Presents a Challenge to the Global Community

While constitutions are regarded as the province of sovereign states, no act of state, including a
constitution, is immune from certain international law mandates, including constitutional or state
legislation.%Given the seriousness of the international law breach, the international community has not
only the power but the duty to “take all possible actions” to remedy the breach.26Opportunities for
challenging the civilian government’s lack of sovereign capacity include submissions regarding Burma to
international bodies affiliated with the UN, such as the Special Rapporteur on the Human Rights
Situation Tomas Ojea Quintana, as well as Committees which review compliance with international
treaties, such as CEDAW. As another avenue, Security Council Resolutions such as SCR 1540 and
1874 provide for oversight bodies to enforce measures to prevent the proliferation of Weapons of Mass
Destruction. Submissions to such SCR oversight committees should also highlight these limitations.

B. Referral to the International Court of Justice

The international community can express its concern over the Constitution by referring the matter to
the ICJ, which was designed to give Advisory Opinions on issues of international law. Requesting an
ICJ Advisory Opinion, which is not binding, would have enormous normative value and would support
the people of Burma’s determination to have a constitution that is democratic. The UN General
Assembly and the Security Council, among other bodies, may request that the IC] deliver an Advisory
Opinion on an international legal question. The process is rapid; opinions implicating contentious
disputes over sensitive political issues that require the court to hear from various interested parties can
take as little as 18 months. Though non-binding, the Advisory Opinion carries significant legal weight
and moral authority and would bolster the argument that the Constitution is the greatest stumbling
block to reform.



C. Customary International Law Avenues for Addressing Constitutional Limitations

Under the laws on states’ responsibilities, even in the absence of any finding by a court or the Security
Council, all states are mandated to reject the validity of an internationally wrongful act that arises to the
gravity of being a “serious breach of preemptory norms” under international law.”” Under this body of
law, the Security Council mandatedstates not to recognize South Africa’s apartheid constitution, South
Rhodesia’s governing regime and Namibia’s elections.” The IC]J detailed states’ ergaomnes obligations of
non-recognition in its Namibia opinion finding the governing regime invalid, and in an advisory opinion
on the Wall in the Occupied Palestinian Territory.”” States are under a duty to take all possible measures

to ensure the Burmese civilian government is capable of meeting its obligations under international law.
Conclusion

The civilian government in Burma is not a “sovereign” state since the Constitution precludes any
oversight over the military. Therefore, the civilian government lacks the capacity to execute and enforce
international treaties and agreements vis-a-vis the military. This lack of capacity must be addressed and
removed in order for the civilian government to be able comply with its obligations under international

law.
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