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L. UK Actions in August 2014 Did Not Stop ISIS From Perpetrating
Genocide

UK Prime Minister David Cameron and President Obama, in support of the August
14, 2014 air attacks against ISIS/Daesh in the Sinjar region of Iraq, pledged to “avert
a genocide.”! This critical intervention saved countless Yazidi lives and facilitated
the rescue of others, but it did not avert ISIS from perpetrating genocide against the
Yazidis, Christians and other minorities in the Middle East. In fact, ISIS’s genocide
continues. Former International Criminal Court Chief Prosecutor Luis Moreno-
Ocampo, in referring to Yazidi girls and women enslaved by ISIS, stated: “(It’s) a
very clear case. It’s an ongoing genocide because there are still people in
captivity.”

ISIS is destroying national, ethnic, racial or religious groups, as distinct entities.3
This is genocide. ISIS is perpetrating genocide by committing all of the five explicit
crimes listed in the Genocide Convention: (1) killing; (2) causing serious bodily or
mental harm; (3) deliberately inflicting conditions to destroy the group; (4)
preventing births within the group; and (5) transferring children (including girls
under age eighteen) of the group to another group.*

II. State Parties are the Enforcers of the Genocide Convention at Every
Stage of Genocide

Genocide poses a threat to global peace and security. The Genocide Convention’s
effectiveness in deterring genocide depends first and foremost on states fulfilling
their obligations to take all possible measures individually and collectively, to
prevent, suppress (an ongoing genocide) and punish genocide. These three
separate obligations to act call for different considerations on state measures
and foreign policy considerations.

States’ reluctance to say the word “genocide” in the midst of an ongoing genocide
undermines the strength and legitimacy of the Genocide Convention. The
Convention envisions that states should be engaged in individual and collective
actions designed to stop or suppress ongoing acts of genocide. This is not
happening in response to ISIS.



The UK is providing critical leadership on global efforts to resolve the conflicts in
Iraq and Syria and has repeatedly condemned ISIS’s crimes against minorities
including the abduction-related sexual crimes being perpetrated against Yazidi
women and girls.5

However, there have been no discussions of what the UK is doing to fulfill its
obligations to stop ISIS from perpetrating genocide under the Genocide
Convention. UK foreign policy with regard to ISIS, informed by extensive and
thoughtful parliamentary discussions, is grounded on threats ISIS poses to UK
security and on UK national interests in Iraq and Syria. However, the 1949 Genocide
Convention seeks to ensure states would cooperate to stop extraterritorial
genocide, irrespective of any national interests.

I11. The Genocide Convention Provides States With Expansive Tools to Stop
ISIS’s Genocide Which Have Not Been Used

The Genocide Convention provides states with a broad range of tools to respond to
ongoing genocide. These tools cannot be utilized effectively unless states recognize
the ongoing genocide of Yazidi and Christians and other minorities in the Mideast
while it is happening.

The international law framework set up by the Genocide Convention is unique.
Because of the irreplaceability of a distinct group once all members have been
exterminated, states’ duties to act are triggered at the time a state knows or should
have known of a credible “risk” of genocide.” Most notably, only under the Genocide
Convention do all states, even those not directly injured by genocide, have direct
access to the strongest international law enforcement bodies: the UN Security
Council and the International Court of Justice (ICJ).

Article VIII of the Genocide Convention provides all states direct recourse to the
Security Council (the “competent organs” of the UN) to prevent and suppress
acts of genocide.? This was done for the first time by the United States in 2004 with
respect to the situation in Darfur.?

Article IX of the Genocide Convention provides all states with direct access to the
I(]J, including preliminary relief in the form of an injunction.'° In 1993, Bosnia
and Herzegovina called on the IC] to stop genocide by Serbia (“Bosnia Case”). As
part of this case, the ICK quickly issued an order for Serbia to stop genocidal
crimes, including rape.ll

The Security Council is empowered to use its Chapter VII powers under the UN
Charter to enforce the IC]’s orders.12



Another tool to deter genocide is punishment. Convicting, or even prosecuting, ISIS
terrorists of genocide, in particular crimes of enslaving women and children, will
stigmatize ISIS fighters. This stigmatization, in turn delegitimizes ISIS and undercuts
their ability to recruit foreign fighters.

The UK’s leadership in addressing ISIS’s genocide will lead other states to do so and
promote collective action by the Security Council. Not addressing an ongoing
genocide undermines the “responsibility to protect” mandates which were fueled
by states’ failure to avert and stop genocide.

Security Council resolution 1674 (2006) on protection of civilians in armed conflict
reaffirms “the responsibility to protect populations from genocide, war crimes,
ethnic cleansing and crimes against humanity,” and “the responsibility of States to
comply with their relevant obligations to end impunity and to prosecute those
responsible for war crimes, genocide, crimes against humanity and serious
violations of international law.”13

IV. The UK's Position that it is Not States’ Role to Recognize Genocide is
Contrary the Genocide Convention

The position of the UK government is that it not the role of governments to
recognize genocide while it is happening. In response to a question on the Yazidi,
HMG responded on November 6, 2015, “The Government believes that recognition
of genocides should be a matter for international courts. It should be a legal,
rather than political determination, decided by international judges....”'* The
UK gave the same response with regard to a question on the Rohingya in Myanmar:
“any judgment on whether genocide has occurred is a matter for international
judicial decision, rather than for governments or non-judicial bodies.”'>

This contravenes the UK’s obligations under the Genocide Convention. If the UK and
other states wait for international courts to say the word genocide, then how are
states supposed to “suppress” ongoing genocide? Some genocides take decades o be
recognized. For example, after the 1988 genocide of the Kurdish people by Saddam’s
army in the Anfal campaign, it took eighteen years, until 2006 for the Iraq High
Tribunal to convict for genocide.l® The 1994 genocide in Rwanda was only
recognized by ICTR for the first time in 1998, four years after the genocide took
place.l” Similarly in the Balkans, it took until 2001 for genocide to be recognized by
the ICTY, at least six years after the massacre at Srebrenica.!8

The reluctance of states to use the word “genocide” appears to be driven by the
same reasons the US and the UK avoided using the term “genocide” with regard to



Rwanda in 1994—to avoid triggering their legal obligations to suppress genocide
under the Genocide Convention.

The US Legal Adviser at the State Department in 1994 states that although he had
“no doubt” in 1994 that genocide was happening in Rwanda, the US did not want
the term “genocide” used for fear of “evoking US obligations to act under the
Genocide Convention.”” President Clinton apologized in 1998 and admitted, “We
did not immediately call these crimes by their rightful name: genocide.”20

The UK did the same. Douglas Hurd, the UK’s Foreign Minister at the time is
reported to have instructed FCO Personnel “not to call this [Rwandan situation]
genocide.”?1 FCO personnel have stated that to say genocide “then brings up
obligations under, you know, the Genocide Convention. Madeleine Albright, she
was totally against calling it genocide. I think we were very much following the
American lead on this.”*? Tony Blair later apologized for the UK’s failure to act in
Rwanda: “We knew. We failed to act. We were responsible.”?3

V. Growing Global Recognition that ISIS is Committing Genocide

On February 4, 2016, the European Parliament passed a historic resolution
recognizing ISIS’s genocide of Yazidi, Christian, and other religious minorities.2* The
resolution calls on all EU Member States to fulfill their duties under the Genocide
Convention, and explicitly calls on the Security Council to recognize genocide,
calls for the Council to refer the case to the ICC, and urges Syria and Iraq to
accept the ICC’s jurisdiction.?> The resolution emphasizes the need for domestic
prosecution of genocidaires, including those inciting and/or supporting ISIS’s
crimes.?¢ Similarly, on January 27, 2016, the Parliamentary Assembly for the Council
of Europe’s resolution on Foreign Fighters in Syria and Iraq called on States to “fulfil
their positive obligations under the 1948 United Nations Convention on the
Prevention and Punishment of the Crime of Genocide by taking all necessary
measures to prevent genocide.”?”

Austria, Denmark, Germany, the Netherlands, Iraq and the Kurdistan Regional
Government have all acknowledged that ISIS’s crimes may amount to genocide.?8
Hillary Clinton, the former US Secretary of State and current presidential candidate,
has recently stated there is enough evidence to say that ISIS’s assault on religious
minorities is genocide.??

There has also been such recognition at varying level of the UN. In March 2015, the
UN’s High Commissioner for Human Rights found that ISIS’s “conduct may amount
to genocide” and highlighted sexual violence and the forcible transfer of Yazidi

children 3% Building on that, in October 2015, the UN Secretary General stated, “the



systematic acts carried out by Daesh against the Yazidi community, which include
killing, torture, rape and sexual slavery, may amount to war crimes, crimes against
humanity and genocide.”31 Most recently, a January 2016 report by the Office of the
High Commissioner for Human Rights (OHCHR) and the United Nations Assistance
Mission for Iraq (UNAMI) found that ISIS’s acts “may, in some instances, amount to
war crimes, crimes against humanity and possibly genocide.”32

The UN has also used the language defining genocide. The aforementioned OHCHR
and UNAMI report found that ISIS’s “acts seem to form a part of a systematic and
widespread policy that aims to suppress, permanently expel, or destroy many of
these [ethnic] communities within ISIL areas of control.”33 Similarly, the UN Human
Rights Council’s Independent International Commission of Inquiry on the Syria Arab
concluded that ISIS’s “attacks on the Yazidis, take together with ISIS’s public
statements over social media, suggests a denial of this religious group’s right to
exist.”34

Finally, the US Holocaust Memorial Museum’s Center for Prevention of Genocide has
concluded that ISIS “has been and is perpetrating genocide against the Yazidi
people”3> and the United States Commission on International Religious Freedom
which concluded that the crime of “genocide” is being perpetrated against the
Christian, Yazidi, Shi’a, Turkmen and Shabak communities.3¢

VL States’ Failure to Recognize and Address Ongoing Genocide Inflicts
Particular Harm on Women and Children

[SIS targets Yazidi and Christian women and children (including teenage girl
children) with non-killing genocide crimes. Critical to states’ duties to suppress
ISIS’s ongoing genocide is the duty to take all measures possible to rescue these
women and girls from ISIS’s captivity. The evidence is undisputable that Yazidi
women and girls, even infants are being kidnapped, bought, sold, used as sex slaves,
forcibly converted, forcibly impregnated, forcibly aborted, married, and repeatedly
raped.3’

Describing these gender crimes of sexual violence being perpetrated by ISIS solely
as atrocity crimes, ethnic cleansing, war crimes or crimes against humanity
undermines women’s rights to the specific and expansive protections of the
Genocide Convention.

Crimes singling out women and children are central to most, if not all, genocides as
evidenced by the genocidal gender crimes perpetrated against the Armenians, the
Tutsis in Rwanda, Kurdish women in Iraq, Muslim women in the former Yugoslavia



and now Yazidi and Christian women in Iraq and Syria.3® Many of these victims are
kept alive.

Yet, women and children who are victims of non-killing crimes of genocide fail to
receive the protections accorded to them under the Genocide Convention. Gender
crimes of genocide are rarely distinguished in states’ policies on genocide or
policies to end sexual violence in armed conflict like Preventing Sexual Violence
Initiative (PSVI).

The invisibility of non-killing crimes against women is not new. ISIS’s crimes
against Yazidi women and girl children include two crimes the Genocide
Convention lists in order to address particular gender-related genocide:
“imposing measures intended to prevent births within the group” and “forcibly
transferring children (including teenage girl children) of the group to another
group.”3?

The drafters of the 1948 Genocide Convention fought to include these crimes
because they were influenced by the Nuremburg prosecutions of Germans for
abducting Polish babies, the abductions and forced impregnation of women as
central to the Armenian genocide, and the ongoing efforts of Greece to rescue
abducted Greek Christian Cypriot children.40

Despite the drafters’ singular determination to stop these gender-related genocide
crimes, the Global Justice Center has failed to find any prosecutions for these
explicit genocide crimes since the Genocide Convention went into effect in 1952.

VII. Next Steps: UK Leadership on Actions to Suppress Genocide by ISIS

The UK is a permanent member of the Security Council and a Member State of the
ICC. The UK'’s strong global influence and access to political and legal institutions
increases the scope of its duties to act under the Genocide Conventions. States’
accountability for failing to fulfill their obligations to prevent or suppress genocide
is in accordance with their capacity to do so.*!

Furthermore, states’ duties to act under the Genocide Convention is an obligation of
means, not results.*? This should frame foreign policy discussions, as inaction
cannot be justified by action having a low chance of success.

In its 2007 decision in the Bosnia case, the IC] made clear that states can be held
accountable for failing to act to prevent genocide and that states with more
influence and capacity have heightened duties to act.#3 The examples given included
neighboring states or trading partners which have more influence over violators.4
The five permanent members of the Security Council, including the UK, have the



strongest means to prevent genocide as they can propose and advocate for Security
Council action.#> Obligations to prevent genocide are not suspended at the door of
the Security Council and govern states’ actions or inactions while sitting on the
Security Council.46

VIII. Next Steps: UK Leadership on Actions to Punish ISIS’s Genocide

The UK has absolute duties under the Genocide Conventions to act to ensure acts of
genocide, including during an ongoing genocide, are punished. The UK has
incorporated these duties into domestic law and foreign policy objectives, including
PSVI. Punishing genocide crimes can be a strong deterrent because the broad scope
of genocide crimes goes beyond perpetrating genocide, and include conspiracy to
commit genocide, direct and public incitement to commit genocide, attempting to
commit genocide, and complicity in genocide.*” All members of ISIS should be
investigated for complicity in genocide.

The UK should act to ensure punishment of ISIS perpetrators for genocide in the
ICC and by states whenever any ISIS members are captured. Furthermore, states, as
well as individuals, can commit genocide. Although states are not criminally
prosecuted they are civilly accountable in myriad of ways.*8

Prosecution of genocide crimes as genocide sends a message about the kind of
global community we want to live in that is different than prosecution of war crimes
or crimes against humanity. Irrespective of the outcome of any legal process,
including in the ICC, addressing ISIS’s genocide crimes as genocide, will change the
public conversation and reinforce the global values of diversity ISIS is seeking to
destroy.

IX. Ending Impunity for ISIS’s Genocide Furthers Both the UK'’s Foreign
Policy Goal and its Obligations Under the Genocide Convention

Below is a list of UK policies furthered by the UK acting to end impunity of ISIS for
genocide.

o Under the UK International Criminal Court Act of 2001, the UK can prosecute
for genocide committed outside the UK if perpetrated by a UK national.#® The
law is independent of UK obligations to ensure genocide is punished
under the Genocide Convention.

o On September 8, 2015, the UK agreed to the Paris Action Plan and promised
to promote the role of the ICC in ending impunity crimes in the Middle East,
particularly those “committed on the basis of religion or ethnicity.”5° The



Plan specifically calls for urging the ICC to “pay particular attention to
information and documentation received about those crimes that may fall
within the competence of the Court,”>! which likely refers to the Yazidi
groups’ ICC request for a preliminary examination.

o As part of the 2004 Stockholm Declaration on Genocide Prevention, the UK
pledged to “fully upholding the Convention on the Prevention and
Punishment of the Crime of Genocide,” “shouldering our responsibility to
protect groups identified as potential victims of genocide,” and “ensuring that
perpetrators of genocidal acts are brought to justice.”>2

o UK foreign policy objectives on counterterrorism include a focus on
“exposing ISIL’s true nature (ideological delegitimisation).”>3 An ICC
prosecution or even investigation of genocide crimes of UK and other EU
Member State nationals, in particular for rape and abduction crimes of girls,
will stigmatize perpetrators, delegitimize ISIS and undercut their ability to
recruit.

o The EU’s January 16, 2015 “counter-terrorism strategy for Syria and Iraq,
with particular focus on foreign fighters” includes that the EU should make
“full use of the provisions of the Rome Statute, where applicable.”>*

o The UKis obliged to coordinate with all EU Member States in the
investigation, arrest and prosecution of persons suspected of ICC-covered
crimes, including ISIS’s foreign-fighters returning to EU countries from Iraq
and Syria.>®

o UK commitments under the Preventing Sexual Violence in Conflict Initiative
(PSVI), Security Council Resolutions 1325 (women, peace, and security), and
those on the Protection of Children in Armed Conflict, will be furthered by
taking a stand in the genocide of Yazidi women and children.>¢

o Security Council resolution 2150 (2014) on threats to international peace
and security calls upon states to recommit to prevent and fight against
genocide including prosecution.5”

X. The UK Should Support the Yazidi Request for an ICC Investigation of
Genocide Crimes

One important step the UK could take to help end impunity for ISIS’s genocide
crimes would be to support the pending request of Yazidi groups, and the Kurdistan
Regional Government, with the legal assistance of former ICC Prosecutor Luis



Moreno-Ocampo, that the ICC open a preliminary examination of ISIS’s crimes,
including genocide.

Neither Iraq nor Syria are ICC Member States and the Security Council has not
referred the situation of Iraq to the ICC. However, the ICC has jurisdiction under
Article 22 of the Rome Statute,>® which provides ICC jurisdiction over criminal
perpetrators who were nationals of ICC Member States at the time of the crime,
even when the acts took place in the territory of a non-member state(s)—in this
case, Iraq and Syria.>°

The UK’s interest in an ICC investigation of ISIS’s genocide crimes goes beyond its
legal interest enforcing the Genocide Convention.®® Foreign nationals make up about
half of all ISIS fighters, a large proportion of which are nationals of ICC Member
States, including the UK and other EU Member States.t! The Yazidis’ ICC brief
includes evidence of the strong role ISIS foreign fighters have in perpetrating and
inciting genocide crimes of rape, abduction and sexual slavery against Yazidi women
and girls.6?

The Global Justice Center’s amicus letter in support of such an ICC investigation
details how ISIS’s non-killing gender crimes against Yazidi women, including
forcible transfer, rape, torture, forcible marriage, forcible impregnation, and
forced abortions, are covered by the Rome Statute for the ICC.63

UK action addressing ISIS’s crimes as genocide and supporting prosecution at
the ICC would help women and girl victims of gender crimes get equal
protection under genocide law. Potential actions include a referral of the situation
from the Security Council to the ICC as well as support towards the documentation
and preservation of existing evidence, such as mass graves. Should the ICC decide to
prosecute ISIS perpetrators, their victims would be eligible to be beneficiaries of the
ICC Trust Fund for Victims.*

XL Conclusion: The Importance of Addressing Genocide as Genocide

The prohibitions against genocide protect a singular value central to our
civilization: the right of all people to live in a world enriched by diversity and
marked by appreciation of the contributions to humanity made by a multiplicity
of ethnic, racial, national, and religious groups. The Genocide Convention, like the
Apartheid Convention, protects communities. The importance of making genocide a
stand-alone crime is evidenced by the unanimous condemnation of this
“international crime” of genocide at the very first session of the UN in 1946.55 These
values must not be clouded or forgotten by states’ delinquency to act in the face of
ongoing genocides carried out primarily against women and children.
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