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Legal Summary:
EU Humanitarian Aid and
International Obligations

Together, Member States and the European Commission are the world’s leading
providers of humanitarian aid, for both conflict and non-conflict emergencies, with
over €1.35 billion contributed in 2013. Although the EU makes a positive difference
for millions on the ground, the EU’s restrictive policy on abortion and the Geneva
Conventions violates the inalienable rights of women and girls impregnated by war
rape to all necessary medical care, including safe abortion services. As set out in this
factsheet, this policy breaches EU Law, the Geneva Conventions, and UN Security
Council resolutions.

The Rights of Girls and Women Raped in Armed
Conflict to Abortions under International Law

The Geneva Conventions, their Additional Protocols, and customary
international law provide protections to those considered the “wounded and sick”
in armed conflict. These protections are absolute, non-derogable, and universal,
irrespective of national laws."

Importantly, the principle of “no adverse distinction” underlies each of the follow-
ing rights.> The concept of no adverse distinction means that, in certain circum-
stances and depending on the special needs of certain groups of victims, preferen-
tial treatment may be granted to them.

Right to all necessary medical care based on their condition and without adverse
distinction based on sex

* As “wounded and sick” in armed conflict, women |« The concept of no adverse distinction
and girls impregnated by war rape must be provid- | means that, in certain circumstances
ed, “to the fullest extent practicable and with the and depending on the special needs of
least possible delay the medical care and attention | certain groups of victims, preferential

required by their condition,” with no distinction treatment may be granted to them.
made “on any grounds other than medical ones. |« Thus, embedded in this right is the

o IHL does not spell out the types of treatments fact that the outcome of medical treat-
that should be given, but only requires that they be | ment, in all cases, should be as favora-
based on the condition of the patient.* ble to women as that granted to men.’
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In the case of women and girls raped and impregnated in armed conflict, necessary medical
care includes the provision of abortion services. As rape is perpetrated against women
and men in different ways and by different methods, the injuries suffered necessitate
different medical care. In the case of man raped by a stick, versus a women raped and
impregnated by a penis, while the “medical care and attention required by the condition”
may require surgery or some other procedure in the mans case, the pregnant woman may
require an abortion.

Right to be free from torture and other cruel, inhuman and degrading
treatment

« Common Article 3 prohibits “violence to
life and person, in particular murder of all
kinds, mutilation, cruel treatment and tor-
ture . . . [and] outrages upon personal digni-
ty, in particular, humiliating and

degrading treatment.”®

« The term torture is left intentionally

ambiguous so as to leave it open to interpreta-
tion and to incorporate recent developments
in the law of torture.’

«“Torture” is the infliction of “severe physical
or mental pain or suffering on the basis of
“discrimination of any kind.”®

The denial of safe abortion services to war rape victims results in extended and intensified
physical and psychological suffering.’ International and regional human rights bodies have
increasingly recognized that the denial of abortion services can cause tremendous and
lasting physical and emotional suffering for rape survivors, breaching prohibitions
on torture and cruel treatment."

Right to be treated by doctors and other medical personnel protected
under IHL

« Doctors and other medical personnel treat-
ing victims of armed conflict have immunity

enjoy similar protections when caring for the
wounded and sick."

from prosecution and other forms of pun-
ishment when acting in accord with IHL and
medical ethics."! Humanitarian aid providers

« Doctors may not be compelled to perform
acts or to carry out, or refrain from, the care
needed by a patient’s condition."

This means that medical personnel must act in accord with the rights of the “wounded and
sick” to all necessary medical care and to be free from torture. Therefore, medical personnel
and humanitarian aid providers must ensure that impregnated victims of war rape have
access to abortion services. Further, restrictions which prevent a doctor from providing
abortion services for these victims violate IHLs prohibition not to compel doctors.




Rape Victims

Legal Obligations to Ensure Abortion Services for War

I European Union Law

o Article 214 TFEU specifies that, “human-
itarian aid operations shall be conducted in
compliance with the principles of interna-
tional law”'*

« Council Regulation (EC) No 1257/96 of
20 June 1996 concerning humanitarian aid
mandates that “civilian operations to protect
the victims of fighting... are governed by
international humanitarian law and should
accordingly be a part of humanitarian ac-
tion™"?

o The EU guidelines on the promotion of
compliance with international humanitarian
law requires that humanitarian action must
identify, without delay, situations where IHL
applies and presume that the

Commission and other EU entities are
themselves in compliance with IHL in
their operations.'

« The CJEU has found that EU insti-
tutions must comply with customary
international law in the exercise of their
powers."” The provisions of IHL related
to the care for the wounded and sick are
considered to be

customary international law, and
accordingly’® EU institutions—includ-
ing the Commission—must comply with
these mandates in their provision of
humanitarian aid.

It is clear that IHL is incorporated into EU law. Accordingly, EU institutions must
comply with IHL when relevant to their actions. For female war rape victims, this
requires that EU funds must gurantee the provision of safe abortions services in
line with the rights and medical needs of the wounded and sick under IHL.

International Humanitarian Law

» Where THL applies, there is a duty to “re-
spect” and “ensure respect’, for the require-
ments of IHL, in all circumstances.” This

by providing humanitarian aid.*

includes engagement with conflict situations

« This obligation is universal, absolute,
and non-derogable, and domestic laws
cannot be used to excuse non-compli-
ance with IHL.”!

In order to “respect” and “ensure respect” for IHL, humanitarian actors providing
medical care must ensure safe abortion services in accord with the rights of the

“wounded and sick” under IHL.




‘ J nited Nations Security Council Resolutions

» UN Security Council Resolutions 2106
and 2122 make clear that women and girls
impregnated by war rape must be provided
access to safe abortion services.*

« Resolution 2106 calls for the provision of
“non-discriminatory and comprehensive
health services, including sexual and repro-
ductive health . . .services for survivors of
sexual violence.”*

« Resolution 2122 calls for “access to the full

range of sexual and reproductive health
services, including regarding pregnancies
resulting from rape, without discrimination.”**
The Secretary General’s 2014 Report on
Women, Peace and Security to the Security
Council clarifies that this language is intended
to cover abortion services.”

o UN Member States are bound by the UN
Charter and must therefore accept and carry
out the decisions of the UN Security Council.*

These resolutions make clear that not only are abortions a part of the full range of
medical care which must be made available to impregnated war rape victims under
international law, but also that UN Member States (and therefore all EU Member States)
are obliged to ensure the provision of safe abortion services when providing medical care in

humanitarian settings.
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