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CEDAW Committee Incorporates Legal Recommendations citing to Security Council
Resolution 1325 (2000) on Women, Peace and Security and Security Council Resolution
1820 on Sexual Violence in Armed Conflict

December 2008

In its Concluding Observations on Myanmar/Burma, the United Nations Committee on the
Elimination of Discrimination Against Women incorporated a number of the Global Justice
Center’s legal recommendations from the “Supplementary Legal Points of Order: Security
Council Resolutions 1325 and 1820 and their Application to the CEDAW Committee’s Review of
Myanmar/Burma during the 42" Session” submitted to the Committee during its last session.

A delegation from the government of Myanmar/Burma reported to the Committee on
governmental efforts to fulfill treaty obligations under the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), a key UN treaty established to further
women’s right to nondiscrimination and gender equality. The Committee has since released its
Concluding Observations, calling attention to several concerns the Global Justice Center raised
in its supplementary legal memo.

In its Concluding Observations, the Committee urged the Myanmar/Burma regime to take
concrete measures to improve women’s equality, access to justice and political participation in
accordance with the Convention. Key points from the Concluding Observations include asking
the Myanmar/Burma regime:

¢ To take due account of Security Council resolution 1325 (2000) on women, peace and security
and Security Council resolution 1820 (2008) on sexual violence in armed conflict and it is
encouraged to put in place an action plan for the full implementation of these resolutions.

%% To ensure that the Convention and related domestic legislation are made an integral part of
education and training for all, including members of the legal profession, law enforcement
officers, and the judiciary.

% To ensure that violence against women and girls, including domestic violence and all forms of
sexual abuse, constitute a criminal offence; that perpetrators are prosecuted, punished and
rehabilitated; and that women and girls who are victims of violence have access to immediate
means of redress and protection.

¢ To accelerate women’s full and equal participation in public and political life, in particular at
high levels of decision-making. This includes women in international and diplomatic positions
of responsibility, beyond attending international meetings. [The Committee noted that the
Constitution includes provisions guaranteeing that the military, who may be mainly
men, will be entitled to one fourth of the seats in each house of the Legislature (or 110
out of 440 seats)]



The Concluding Observations not only addresses these issues in the context of Burma, but also
constructs international law for women globally. The Committee sets precedents that contribute
to the meaning of the Convention in light of emerging global challenges to ensure that it
responds to the realities of women’s lives. One example is the incorporation of SCR 1325 and
SCR 182 as a tool to enhance the scope of CEDAW making it relevant to all participants and in
all aspects of conflict and peace.

The following are comparative excerpts from the Global Justice Center’s legal recommendations
and the CEDAW Committee’s Concluding Observations. We applaud the Committee for its
strong commitment to women’s rights and to international law and justice.

GJC Legal Recommendation
The CEDAW Committee’s mandate is broadened by United Nations’ Security Council
Resolutions 1325 and 1820

As a human rights treaty body, the CEDAW Committee is legally bound by SCR 1325 and SCR
1820 which mandate gender equality measures during all stages of conflict resolution and
transition including cease-fires, peacekeeping, constitutional committees and transitional justice
measures. This Committee is critical to exposing the military junta’s noncompliance with SCR
1325 and 1820 since the Security Council has yet to put in place a clear mechanism for
monitoring, or enforcing these Resolutions. Although clearly bound by the strictures of SCR
1325 and 1820, the Myanmar/Burma report does not mention them much less address how the
state plans to comply with the Resolutions’ obligations.

[The] amnesty and military court provisions [in the Constitution] violate CEDAW which
requires states “to prosecute and punish those who violate the human rights of women, including
military personnel.” ' They also flout SCR 1325 and SCR 1820, which are binding law on all
member states and the United Nations. SCR 1325 emphasizes, “the responsibility of all States to
put an end to impunity and to prosecute those responsible for genocide, crimes against humanity,
war crimes including those relating to sexual violence against women and girls, and in this
regard, stresses the need to exclude these crimes, where feasible from amnesty provisions.™
Similarly, SCR 1820 stresses, “the need the exclusion of sexual violence crimes from amnesty
provisions in the context of conflict resolution processes, and calls upon Member States to
comply with their obligations for prosecuting persons responsible for such acts, to ensure that all
victims of sexual violence, particularly women and girls, have equal protection under the law and
equal access to justice, and stresses the importance of ending impunity for such acts as part of a
comprehensive approach to seeking sustainable peace, justice, truth, and national
reconciliation.™

! Committee on the Elimination of All Forms of Discrimination against Women ( CEDAW Committee), Concluding
Observation, Principle Area of Concern and Recommendation, Myanmar, 22" Session , para 118, U.N.Doc.
CEDAW/C/SR.450.451 and 457 (2000).

2 UNSC. Res.1325,U.N. Doc.S/RES/1325 (31 October 2000). Para 11.

3 UNSC. Res.1820, U.N. Doc. S/RES/1820 (19 June 2008). Para 4.
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CEDAW Concluding Observations

The Committee urges the State party to take immediate steps to bring an end to these Violations
[sexual violence in conflict], to prosecute and punish the perpetrators, including military
personnel, and to carry out human rights education and gender-sensitization training for all law
enforcement and military personnel. The Committee urges the State party to document cases of
rape and sexual assault, including all complaints filed, investigations, prosecutions and
convictions. Such information, especially when it involves military and senior officials, would
facilitate a better understanding of the situation. The State party should take due account of
Security Council resolution 1325 (2000) on women, peace and security and Security Council
resolution 1820 (2008) on sexual violence in armed conflict and it is encouraged to put in place
an action plan for the full implementation of these resolutions, taking into account article 2,
paragraph 1 of article 4, article 5 and articles 7 and 8 of the Convention. The Committee requests
the State party to include information on the steps taken to eliminate sexual violence, including
the results achieved, in the next periodic report.*

GJC Legal Recommendation
The Constitution embeds military rule as a constitutional mandate, requires amnesty for all junta

inflicted crimes, and removes any rights to a civilian court for all military and police crimes

Significant evidence exists that the judiciary is not only unwilling to prosecute state perpetrators
of heinous crimes, but that the judiciary itself systematically facilitates or executes crimes
against humanity. By using the legal system as a tool to effectuate junta crimes, certain judges,
Justice Aung Toe at the top of the list, are themselves criminally culpable.

Fully aware of his exposure, as Chair of the Constitution Drafting Committee Chief Justice Aung
Toe was able to covertly insert, at the last minute, a general amnesty for himself, Senior General
Than Shwe and his cohorts.

Chapter XIV “Transitory Provisions,” Provision No. 445 states, “No legal action shall be taken
against those (either individuals or groups who are members of SLORC and SPDC) who
officially carried out their duties according to their responsibilities.” (This amnesty provision
only appears in the junta’s Burmese version)

This provision is a bald attempt to deny justice in face of the ample evidence that the military
regime has committed war crimes, crimes against humanity and potentially even genocide
through forced relocation, torture, rape, enforced disappearances and extermination. Rape reports
published by ethnic women in Burma including the Shan, Mon, Karen, Palaung, and Chin, as
well as by Refugees International, document sexual and other forms of violence against women
systematically perpetrated by the junta and even identify perpetrators, give relevant dates and the
battalion numbers of the rapists. The Shadow Report by the Women’s League of Burma to this
Committee provides detailed evidence that the sexual violence continues and is fueled by

* Committee on the Elimination of All Forms of Discrimination against Women ( CEDAW Committee), Concluding
Observations, Myanmar, 42™ Session , para 25, U.N.Doc. CEDAW/C/MMR/CO/3 (2008) [hereinafter CEDAW
Concluding Observations on Myanmar (2008)].

3 Myanmar Constitution [April 2008]. Chapter XIV. Transitory Provisions, Provision No. 445.
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impunity. The junta has never released any information on how the law deals with punishment
for members of the armed forces nor ensured effective access to justice and reparations. Further,
UN Special Rapporteur Sérgio Pinheiro confirmed this lack of legal protection for women in his
report on the situation of human rights in Myanmar/Burma. He stated that he “deeply regrets
that the Government has not agreed to an independent investigation into the allegations of
systematic sexual violence in Shan State. Such a culture of impunity which continues to pervade
Myanmar, whereby State agents who perpetrate serious crimes are rarely prosecuted, is of grave
concern.”® The military has enjoyed impunity for such crimes against its own people for over 40
years and now seeks to make such impunity legal forever under its constitution.

In addition to the amnesty provision for junta actions, the Constitution also removes any rights
for victims of crimes committed by the military and police to access civilian courts. All crimes of
military or police go to special military courts, there is no ultimate recourse to the Supreme
Court, and “The decision of the Commander-in-Chief of the Defense Services is final in military

. . 7
justice”.

CEDAW Concluding Observations
The Committee calls upon the State party to ensure that the Convention and related domestic
legislation are made an integral part of education and training for all, including members of the
legal profession, law enforcement officers, and the judiciary. The Committee also recommends
that the State party ensure that judges at all levels be adequately trained in human rights and the
provisions of the Convention, and that women have access to the courts on equal terms with

I’I’lel’l.8

The Committee urges the State party to give priority attention to combating violence against
women and girls and to adopt comprehensive measures to address all forms of violence against
women and girls, in accordance with its general recommendation 19. It requests the State party
to raise public awareness, through the media and education programmes, of the fact that all
forms of violence against women are a form of discrimination under the Convention and
therefore in violation of women’s human rights. The Committee calls upon the State party to
ensure that violence against women and girls, including domestic violence and all forms of
sexual abuse, constitute a criminal offence; that perpetrators are prosecuted, punished and
rehabilitated; and that women and girls who are victims of violence have access to immediate
means of redress and protection. The Committee requests the State party to remove any
impediments faced by women in gaining access to justice and recommends the implementation
of training for the judiciary and public officials, in particular law enforcement personnel and
health-service providers in order to ensure that they are sensitized to all forms of violence against
women and can provide adequate gender-sensitive support to victims.”

® Special Rapporteur Sérgio Pinheiro, Report of the Situation of Human Rights in Myanmar, U.N.Doc.
A/CN.4/2006/34 (February 7, 2006).

" Myanmar Constitution [April 2008]. Chapter (VII). The Tatmadaw. Provision 343. (a). Military justice for members of the
Tatmadaw may be administered according to law by a panel or by a judge. (b). The decision of the Commander-in-Chief of the
Defense Services is final in military justice.

$ CEDAW Committee, Concluding Observations: Myanmar, 42" Sess., para. 13 at
http://www2.ohchr.org/english/bodies/cedaw/docs/co/CEDAW-C-MMR-CO-3.pdf

? Id. at para. 23.



GJC Legal Recommendation
Women's right to political participation and equality under Articles 2(a), (c) and 7 are violated
by the roadmap for gender apartheid in the military-drafted Constitution

The new Constitution goes further than any other constitution in modern times in setting forth
formal guarantees of inequality, constitutionalizing gender apartheid. The Constitution requires
military experience for all major government offices, including the Presidency, Vice-Presidency
and key ministries, as well as disenfranchising women from the block of (active) military-only
legislative seats.'’ Further, the most powerful position is the Commander-in-Chief not the
President, an office that is solely for the active military. The Constitution is a flagrant dismissal
of democracy, enshrining military rule by giving 25% of parliamentary seats to the military,""
allowing military leaders veto power over decisions made by Parliament and making the military
and police exempt from any civilian courts.'” In effect, the Constitution makes it constitutionally
impossible for Myanmar/Burma ever to accomplish CEDAW objectives: “to achieve broad
representation in public life, women must have full equality in the exercise of political and
economic power; they must be fully and equally involved in the decision-making at all levels
both nationally and internationally, so that they make their contribution to the goals of equality
development and the achievement of peace.”"?

GJC recommended the following question be considered by the Committee when addressing the
government of Myanmar/Burma:

Please explain in detail what you mean by the phrase “naturally suited for men only” in the
following section of the newly “adopted™ Constitution.

Chapter VIII Citizenship, Fundamental Rights and Duties of Citizens

Provision 352. The State shall, in appointing or assigning duties, not discriminate
against or in favour of any citizen with qualifications set for posts or duties based
on race, birth, religion, and sex.

However. [nothing] in this section shall prevent appointment of men to the
positions that are naturally suitable for men only. (emphasis added)

10 Myanmar Constitution [April 2008]. Chapter III. The Head of the State, Provision 59 (d): The President of the Union shall be
well acquainted with affairs of State such as political, administrative, economic and military affairs.

" Jd. at Chapter (IV). Legislature, Provision 109: In connection with formation of Pyithu Hluttaw, “Pyithu Hluttaw shall be
formed with a maximum of 440 Hluttaw representatives as follows:(a) Not more than 330 Hluttaw representatives elected on the
basis of township as well as on the basis of population from constituencies designated in accord with the law after combining a
newly formed township with one of the suitable townships adjacent to it if the total number of townships exceeds 330; (b) Not
more than 110 Tatmadaw member Hluttaw representatives nominated in accord with law by the Commander-in-Chief of the
Defense Services.

2 1d. at Chapter (VII). The Tatmadaw, Provision 343 (a) Military justice for members of the Tatmadaw may be administered
according to law by a panel or by a judge. (b) The decision of the Commander-in-Chief of the Defence Services is final in
military justice.

13 Committee on the Elimination of All Forms of Discrimination against Women ( CEDAW Committee),
Concluding Observations, Principle Area of Concern and Recommendation, Myanmar, 22" Session , para 133,
U.N.Doc. CEDAW/C/SR.450,451 and 457 (2000)



CEDAW Committee Concluding Observations

The Committee notes with concern that various provisions in the new Constitution may be
incompatible with the Convention. Chapter 8 of the Constitution includes a prohibition of
discrimination on the basis of sex in the appointment of government posts or duties but adds that
“nothing in this section shall prevent appointment of men to the positions that are naturally
suitable for men only”. The Constitution also includes provisions guaranteeing that the
Tatmadaw (the military), who may be mainly men, will be entitled to one fourth of the seats in
each house of the Legislature (or 110 out of 440 seats). The Committee is further concerned that
the Constitution includes repeated references to women as mothers which may reinforce
stereotypes that women’s primary roles are as mothers and that they are in need of protection. In
addition, the Committee is concerned that the State party has not yet introduced a provision for
temporary special measures in the Constitution or domestic legislation that would assist women
in realizing equality. Furthermore, the Committee is concerned that legislation and customary
laws that discriminate against women and are incompatible with the Convention remain in force
in Myanmar, in particular with regard to discrimination on the grounds of ethnicity and within
the ethnic groups.*

The Committee recommends that the State party pursue sustained policies aimed at the
promotion of women’s full and equal participation in decision-making in all areas of public,
political and professional life. It recommends that the State party fully utilize general
recommendation 23, concerning women in public life, and calls upon the State party to further
adopt, wherever necessary, temporary special measures in accordance with article 4, paragraph 1,
of the Convention and with the Committee’s general recommendation 25, in order to accelerate
women’s full and equal participation in public and political life, in particular at high levels of
decision-making. This includes women in international and diplomatic positions of
responsibility, beyond attending international meetings. It recommends the implementation of
awareness-raising activities about the importance of women’s participation in decision-making
for society as a whole and the development of targeted training and mentoring programmes for
women candidates and women elected to public office. It further recommends that the State party
offer training programmes on leadership and negotiation skills for current and future women
leaders. The Committee urges the State party to carefully monitor the effectiveness of measures
taken and results achieved. The Committee calls upon the State party to use the formulation of its
new Election Law as an opportunity to include women, in accordance with the provisions on
non-discrimination in its Constitution, and to increase women’s political participation. The State
party is encouraged to use targets and quotas, as appropriate, in this respect.'

¥ CEDAW Committee, Concluding Observations: Myanmar, 42™ Sess., para. 10 at
http://www2.ohchr.org/english/bodies/cedaw/docs/co/ CEDAW-C-MMR-CO-3.pdf
'S CEDAW Committee, Concluding Observations: Myanmar, 42™ Sess., para. 29 at
http://www?2.ohchr.org/english/bodies/cedaw/docs/co/ CEDAW-C-MMR-CO-3.pdf
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